
I n  the Matter of: 

The American Federation of S t a t e ,  
County and Municipal Employees, Council  20, PERB Case No. 85-N-01 
Local 1959, AFL-CIO, ) Opinion No. 159 

Pe t i t ioner ,  

and 
I 

The District of Columbia 
Board of Education, 

Respondent 

DECISION AND ORDER 

The p a r t i e s  to this proceeding a r e  the American Federation of State, 
County and Municipal Employees (AFSCM), Local 1959 and the D i s t r i c t  
Of Columbia Board of Education (DCBE). 
of c e r t a i n  propsed items a rose  i n  connection w i t h  t h e  p a r t i e s '  negot ia t ion 
of an i n i t i a l  cont rac t .  As a r e s u l t ,  AFSCME f i l e d  the i n s t a n t  nego t i ab i l i t y  
appeal on September 9,  1985. 

The i s s u e s  presented to the Board by this appeal a r e  whether the 
nego t i ab i l i t y  appeal is t imely and Whether the proposal submitted by 
AFSCME is nonnegotiable by v i r t u e  of being inconsis tent  w i t h  law and 
regulation. 

A dispute  a s  t o  the n e g o t i a b i l i t y  

, 

During the  negot ia t ions  beginning i n  ea r ly  1985 and culminating i n  
the execution of an agreement between the p a r t i e s  on September 10,  1985, 

AESCME presented a set of proposals p e r t a i n i n g  t o  f r inge  b e n e f i t s  for a 
u n i t  of employees loca ted  i n  DCBE's Transportation and Warehouse Services  
Section. These employees se rve  under a wages-as-earned (WAE) appointment. 
The u n i t  was c e r t i f i e d  as appropr ia te  for  purposes of c o l l e c t i v e  bargaining 
on September 2 5 ,  1984 (PERB Case No. 83-R-08, Opinion No. 70).  AFSCME, 
Council 20, w a s  designated as the exc lus ive  representa t ive  of t h i s  un i t  
by the Board on September 25, 1984 ( C e r t i f i c a t i o n  No. 25).  

The background regarding the  establishment of t h i s  un i t  is a s  
follows. 
seeking to represent the WAE employees a s  a separa te  and d i s t i n c t  u n i t .  
DCBE opposed the  p e t i t i o n  on the b a s i s  t h a t  these employees se rve  under 
temporary appointments,  terminable a t  w i l l ,  and therefore  were not  an 
appropr ia te  u n i t  f o r  the purpose of c o l l e c t i v e  bargaining. 

A Recognition P e t i t i o n  was f i l e d  by AFSCME on J u l y  2 2 ,  1983, 
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Pursuant to the Board's Interim Rule 101.12(d) ,  the matter was 
referred t o  a hearing examiner. I n  h i s  report  and recommendations 
issued on January 3, 1984, the Hearing Examiner found t h a t  t h e  WAE 
employees were not "casual o r  i n t e r m i t t e n t  employees, but ra ther  they 
have a reasonable expec ta t ion  of reemployment, and that they have a 
substantial  interest i n  working conditions. .  ." Accordingly, the Hearing 
Examiner concluded that the WAE employees were "employees" within the  
meaning of the provis ions  of the  CMPA and t ha t  the peti t ioned-for u n i t  was 
appropriate .  The Board adopted the Hearing Examiner 's  recommendations. 

On November 20,  1985, the  i n s t a n t  nego t i ab i l i t y  appeal was re fer red  
t o  a hearing examiner fo r  a repor t  and recommendation on the issues of 
(1) whether the appeal was t imely f i l e d  i n  accordance w i t h  Board Rule 
106.2;  and ( 2 )  whether the  union 's  proposal,  which provided for  the 
inclusion of s i c k  and annual leave ,  holiday pay, hea l th  bene f i t s ,  l i f e  
insurance and Within-grade increases is negotiable.  In her Report and 
Recommendations i s s u e d  on May 15, 1986, the  Hearing Examiner concluded 
that the appeal was t imely f i l e d  by t h e  union. 
the  union made one las t  e f f o r t  t o  present its proposal to DCBE o n  July 
26, 1985. 
Proposed items. Its rep resen ta t ives ,  however, indicated t h a t  i f  it was 
subsequently determined t h a t  they were not  precluded by law from negot ia t ing  
these items, negotiations would be re-opened for  the purpose of discussing 

According to the  r epor t ,  

A t  t h a t  p o i n t ,  DCBE c l e a r l y  refused t o  negot ia te  over the 

the union ' s  proposal.  

With respect to the merits of the  union's a p p a l ,  the Hearing 
Examiner concluded that by v i r t u e  of the  Board's Opinion i n  PERB Case 
NO. 83-R-08 (Opinion No. 70), it had a l ready  been es tab l i shed  that those 
i n  the WAE u n i t  were "employees" within the meaning of the  CMPA provis ions  
and therefore  e n t i t l e d  to engage i n  c o l l e c t i v e  bargaining as set f o r t h  
i n  the s t a t u t e .  
States that "a l l  matters shall be deemed negot iable  except those 
Proscribed by this subchapter." 
the "subjects r a i s e d  by t h e  Union during negot ia t ions and in  its appeal 
a r e  n o t  so proscribed." 

The hearing examiner t h e n  noted that Sect ion 1-618.8(b) 

The hearing examiner concluded that 

I n  its except ions  t o  the  Hearing Examiner 's  recomnendations, DCBE 
chal lenges the  f ind ing  that the union's appeal was t ime ly  f i l e d  as 
erroneous and not supported by t h e  record. 
by AFSCME of t h e  set of  proposals regarding the previously descr ibed 
f r i n g e  b e n e f i t s  o n  J u l y  26,  1985, was not s u f f i c i e n t  t o  r e s t a r t  the t i m e  
f o r  f i l i n g  the  n e g o t i a b i l i t y  appeal .  

DCBE argues t h a t  the resubmission 

Moreover, DCBE contends the second set of proposals  was no t  S u b  
s t a n t i a l l y  d i f f e r e n t  from the proposals  submitted by the union during 
May, 1985. A t  that t ime,  says  DCBE, t h e  union had been n o t i f i e d  that 
DCBE was precluded by the provis ions  of p a r t  5 of the Code of Federal  
Regulations from g r a n t i n g  l i f e  insurance,  hea l th  bene f i t s  and w i t h i n -  

rade inc reases  to  employees whose appointments were temporary i n  
a ture .  Therefore ,  DCBE contends, the  union 's  f i l i n g  of t h i s  n e g o t i a b i l i t y  
APPeal is untimely because the issue was r i p e  for appeal in May, 1985. 

DCBE f u r t h e r  p o i n t s  to  the f a c t  t h a t  the  appeal was no t  f i l e d  u n t i l  
the day be fo re  the execut ion  of an agreement on September 10, 1985 
and months  a f t e r  the un ion ' s  membership had r a t i f i e d  the agreement., 
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In  e f f e c t ,  the argument runs,  negot ia t ions  had concluded a t  the t i m e  the 
appeal was f i l e d .  

DCBE a l s o  t a k e s  exception to the hearing examiner's f indings on the 
merits of the n e g o t i a b i l i t y  appeal ,  contending t h a t  t h e  hearing examiner 
erred i n  deferr ing to the f indings  of t h e  hearing examiner i n  PERB Case 
No 83-R-08. Thus, DCBE c la ims,  the hearing examiner f a i l e d  to rule 
on the question whether the WAE employees, who are appointed for  
one year OK less, ace  barred from bargaining over f r inge  benef i t s .  

DCBE fu r the r  excepts  to the hearing examiner's conclusion that the 
WAE employees a r e  "employees" and therefore  e n t i t l e d  to bargain over b e n e f i t s .  
DCBE contends t h a t  t h i s  f inding " in f r inges  upon management's r i g h t s  
under Section 1-618.9 of the  CMPA to  h i r e  and ass ign  employees a s  WAE 
employees." 
benefits a r e  merely "permissible ,"  and not mandatory sub jec t s  of 
bargaining. 

F ina l ly ,  DCBE urges  t h a t  l i f e ,  hea l th  and retirement 

AFSCME, i n  response,  contends t h a t  the Board's denia l  of t h e  n e g o t i a b i l i t y  
appeal on the b a s i s  of unt imel iness  would i n  e f f e c t  deny t h e  W A E  employees 
f u l l  opportuni ty  t o  bargain c o l l e c t i v e l y .  
should be premised upon the  employer 's  l a s t  r e f u s a l  t o  negot ia te  on 
the submitted proposal, AFSCME argues, and Ju ly  30, 1985 was the d a t e  
t h a t  DCBE conveyed its f i n a l  posi t ion regarding the non-negot iabi l i ty  of 

The timeliness of the appeal 

t h e  union 's  proposal.  
da te  and is the re fo re  within the prescribed time period e s t ab l i shed  
by PERB Rule 106.2. 

The appeal was f i i e d  for ty  (40 )  day; from t h a t  

W i t h  r espec t  to DCBE's conten t ion  that the hearing examiner d i d  not 
Properly address  t h e  issue be fo re  her, i .e.,  t h e  n e g o t i a b i l i t y  of the 
u n i o n ' s  proposal ,  AFSCME argues that the  hearing examiner d id  n o t  e r r  i n  
finding t h a t  the  p rov i s ions  of Section 1-618.17 of the  CMPA can be and 
should be construed to  inc lude  f r i n g e  bene f i t s  as t h e  s t a t u t e ' s  language 
specifies, "[A]nd any o ther  canpensation matters." 

In addressing the DCBE's contention that t h e  hearing examiner 's  
f indings i n f r i n g e  upon management's r i g h t s  t o  ass ign  work,  t h e  union 
a s s e r t s  that i t  is n o t  poss ib l e  fo r  the Board t o  m a k e  t h i s  determinat ion 
a t  this p o i n t .  
v i t i a t e d  by the proposal that f r i n g e  bene f i t s  for  the WAE employees 
should be negot ia ted by the  p a r t i e s .  

The union argues that the r i g h t  to a s s ign  work is not 

The Board's In te r im Rules a t  Sec t ions  106.1 and 106 .2  provide as 
follow: 

Determination of Nego t i ab i l i t y  

" I f ,  i n  connect ion w i t h  a c o l l e c t i v e  bargaining 
nego t i a t ion ,  an  i s s u e  a r i s e s  a s  t o  whether a proposal 
is c o n t r a r y  t o  l a w ,  r egula t ion  or c o n t r o l l i n g  agreement 
and t h e r e f o r e  is no t  within the scope of c o l l e c t i v e  bargaining,  
t h e  p a r t y  that proposed the matter that is i o  ques t ion  
may f i l e  a n e g o t i a b i l i t y  appeal w i t h  t h e  Board." 

106.1 
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106.2 "A nego t i ab i l i t y  appeal s h a l l  not be accepted by the  Board 
i f  i t  is f i l e d  more than forty-five days a f t e r  a p a r t y  r e j e c t s  
a proposal as being not  negotiable." 

As the DCBE c o r r e c t l y  argues,  the  language Of Pule 106.2 imposes 
an aff i rmat ive duty upon the BOARD not t o  accept appeals f i led  a f t e r  
the prescribed for ty-f ive (45)  day period. This ru le ,  however, is 
applied neither mechanically nor w i t h o u t  regard to proper e f fec tua t ion  
of the statutory provis ions.  
l i b e r a l l y ,  permitt ing the Board the d i sc re t ion  to order a period to be 
e i the r  reduced or extended when an a c t  is required to  be done within a 
specific period of time. 
will work su rp r i se  OK i n j u s t i c e  or obs t ruc t  the proper e f fec tua t ion  of 
D.C. Law 2-139." (see Rules 100.12 and 100.13) 

The rules of the  Board are to be construed 

This app l i e s  in cases where " s t r i c t  adherence 

Upon assessing the events  that gave rise to  t h i s  appeal, the  Hearing 
Examiner found that t h e r e  w a s  considerable confusion as t o  what was s a i d  
by the p a r t i e s  a t  the negot ia t ion  table regarding their respect ive 
pos i t ions  on the union's propsals.  It is clear that there  were severa l  
discussions between the p a r t i e s  as t o  whether the items submitted were 
Precluded by law from their negot ia t ions.  
of the union's proposals per ta in ing  to f r inge  bene f i t s  on Ju ly  26, 1985. 
Nevertheless, it contends that negot ia t ions  had concluded. 
AFSCME inferred from the parties'  discussions over the issue that its 
Proposal was subject to fur ther  d i scuss ion  and p o s s i b l e  negot ia t ions.  
I n  l i g h t  of the union 's  a t tempts  to continue t o  determine the  f i n a l  
pos i t ion  of the  DCBE, the Board concludes t h a t  that pos i t ion  was not  
ascer ta ined until J u l y  30th. 
Board a s  timely filed. 

DCBE admits t o  the resubmission 

Apparently. 

Therefore, the  appeal is accepted by t h e  

We turn  now t o  DCBE's contention that i t  is precluded by law from 
negot ia t ing the matter of b e n e f i t s  f o r  the WAE employees. 
Various provis ions of 5 CFR Sections 831.201 ( a ) ,  531.401 ( a )  and 
870.202(a), DCBE urges that the Board take a s  con t ro l l i ng  the f a c t  tha t  
these provis ions exclude from coverage, for the purposes of receiving 
these f r i n g e  bene f i t s ,  employees whose appointments a r e  fo r  a dura t ion  
Of  one year or  less. 
to the District of Columbia Government employees by v i r t u e  of Sect ions 
1-622.1, 1-623.1 and 1-627.2 of the  D.C. Code, which  provides that t h e  
benefi ts  granted under the Code of Federal Regulations and the stated 
exclusions s h a l l  apply t o  a l l  employees of the D.C. Government. 

In c i t i n g  the  

According to DCBE, these provis ions a r e  applicable 

The Board concludes that the appl icabi l i ty  of the  CFR provis ions  to  
The cri t ical  quest ion here ,  however. D.C. employees is not i n  d i spu te .  

is whether the WAE appoin tees  a r e  "employees" fo r  the purposes of the  
c o l l e c t i v e  bargaining provis ions  of  the D.C. CMPA. That quest ion was 
f u l l y  l i t i g a t e d  i n  PERB Case No. 83-R-08, Opinion No. 70. A f inding 
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by the Board i n  the i n s t a n t  case that t h e s e  employees a r e  not employees 
for  purposes of c o l l e c t i v e  bargaining would represent a complete reversal  
of its earlier dec is ion ,  and the Board f inds no bas i s  for  such act ion.  The 
f a c t  t h a t  t h e  f r i n g e  b e n e f i t s  provided for i n  5 CFR 831.210(a), 531.401(a) 
and 870.202(a) may be unavai lable  to these employees does not limit 
t h e i r  r i g h t  under CMPA 1-618.6(b) to s e e k  to bargain on leave, holiday 
pay, h e a l t h  b e n e f i t s  and l i f e  insurance. 
construes Sec t ion  1-618.17 to  requi re  the negot ia t ion of compensation- 
re la ted  items upon request .  

To the contrary,  the Board 

In  reaching this conclusion, the Board notes a recent  analogous 
decis ion issued by t h e  Federal Labor Relations Authority (FLRA). 
FLRA held that while wages and f r i n g e  benef i t s  for  most Federal employees 
a r e  e s t a b l i s h e d  and controlled by law, there  a r e  some exceptions where 
these issues a r e  l e f t  to  the d i s c r e t i o n  of the  agency. Accordingly, i n  
AFGE, Local 1897 and Department of A i r  Force, 24 FLRA N o .  4 1  (December 
9 ,  1986), the FLRA found negotiable the union's proposals pertaining to 
f r inge  benef i t s .  
h i s to ry  of t h e  f ede ra l  s t a t u t e  governing labor-management r e l a t ions ,  
s p e c i f i c a l l y  noting that "...Congress intended that mat te rs  r e l a t ing  to 
wages and f r i n g e  b e n e f i t s  were to  be treated i n  the same manner a s  other  
conditions of employment [T]hat is, p r o p s a l s  concerning them were t o  
be w i t h i n  the duty  t o  bargain under Section 7117(a) ( I d .  a t  p. 379) .  

The 

The dec is ion  d iscusses  a t  length the legislative 

me Board concludes that f r i n g e  bene f i t s  a r e  mandatory subjects 
of bargaining. 
of bargaining between the parties to this proceeding. 

These items are therefore  appropr ia te ly  included within the scope 

Simi lar ly ,  t h e  Board does not  f i n d  the union's proposals non-negotiable 
as in f r ing ing  upon management's r i g h t  t o  h i r e  and assign employees 
under a appointment. A proposal t o  negot ia te  f r i n g e  b e n e f i t s  for 
these employees would n o t ,  i n  the Board's view,  d i r e c t l y  a f f e c t  management's 
r i g h t  to h i r e  employees under this type of appointment. In reaching 
these conclusions,  t h e  Board of course does n o t  r equ i r e  agreement on 
any of these  or o the r  subjects of bargaining. 

1/ 5 U.S.C. Chapter 71 

The FLRA f u r t h e r  noted i n  its dec i s ion  t h a t  the fede ra l  s t a t u t e  does 
not  con ta in  any language excluding the general  sub jec t  of wages and 
f r i n g e  b e n e f i t s  from t h e  d e f i n i t i o n  of  condi t ions of employment or 
p r o h i b i t  nego t i a t ion  on  such ma t t e r s  i n  p a r t i c u l a r .  ( I d .  a t  p. 3801 
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O R D E R  

IT IS ORDERED THAT: 

1. The Negotiability Appeal filed by AFSCME, Council 20 was timely 
filed. 

The DCBE is required to bargain upon request annual and sick 
leave benefits, retirement, health and life insurance benefits 
and within-grade increases. 

2. 

BY ORDER OF THE PUBLIC EMPLOYEE RELATIONS BOARD 
April 21, 1987 


